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STATEMENT OF THE | SSUE

Whet her Respondent's veterinary |icense should be
di sci pl i ned.

PRELI M NARY STATEMENT

Petitioner filed a seven-count Adm nistrative Conpl ai nt
agai nst Respondent, Aine Patrick Gauvin, 11, DVM on April 5,
2001. Six of the seven counts were dism ssed by Petitioner.

The remai ning count alleged that Respondent violated Section
474.214(1)(ee), Florida Statutes, by failing to keep

cont enpor aneous veterinary records. On May 17, 2001, Respondent
filed an Election of Rghts Formw th the Departnent of Business
and Professional Regulation requesting an informal hearing.
Novenber 19, 2001, Respondent filed an amended El ection of
Rights Formwi th the Departnent changing his el ection and
requesting a formal adm nistrative hearing. The case was
forwarded to the Division of Adm nistrative Hearings (DOAH).

At the hearing, Petitioner presented the testinony of two
wi t nesses and offered three exhibits into evidence. Respondent
testified in his own behalf and presented the testinony of two
additional wtnesses. Respondent also offered five exhibits
i nto evidence.

After the hearing, the parties submtted Proposed

Recommended Orders on July 24, 2002.



FI NDI NGS OF FACT

1. At all tinmes pertinent to this proceedi ng, Respondent
was a |icensed doctor of veterinary nedicine, having been issued
Li cense No. VM 0003845 by the Board of Veterinary Medicine on
July 1, 1985. During his career, Respondent has taught at the
Uni versity of Florida veterinary school, devel oped patents in
the field of veterinary nedicine, perfornmed research in the
veterinary field, and becone certified in veterinary | aser
surgery. Because he does research and because his
wi fe/veterinary partner frequently provides foll ow-up care,
Respondent is a neticul ous record keeper.

2. Precious was a grossly obese, 11-year-old, fenale
English bulldog. She was owned by the Salters and had been
previously treated by the Respondent. |In fact, the Salters were
friends of some of the clinic's staff who treated her.

3. On July 7, 1999, the Salters brought Precious to
Respondent for energency treatnment. Precious was experienci ng
respiratory distress and had cyanoti c nucous menbranes
indicating a | ack of oxygen. Her condition was grow ng worse
and life-threatening. Because of the energency nature of
Preci ous' condition, Respondent imedi ately began a physi cal
exam nation of the dog to determ ne what was causi ng her

inability to breath properly.



4. At the sanme tinme, Respondent began a series of notes on
Precious' record of treatnent and exam nation. The notes
contained in the record of treatnent and exam nation are clearly
prelimnary and hurried. Sone of the witing is that of other
clinic staff. Mst of the witing is Respondent's. The notes
are consistent with the frenetic nature of the energency. They
i ncl uded a checklist of various possible tests and treatnents to
be performed by Respondent or clinic staff, general inpressions
of the dogs physical condition, and possible nedical causes to
be ruled in or out (that is, tonsilar |ynph nodes, soft palette
resection, and tonsillectony). The record, while |acking sone
i nformati on, does contain sufficient information to reflect
Preci ous' condition, diagnosis, and course of treatnent.

5. Throughout the tinme Precious was at the clinic, the
clinic staff or Respondent perforned the various tests and
treatments listed in the record of treatnent. As each task was
conpl eted the task was checked off the checklist and results
filled in, if possible. If it was not possible to fill in the
results on the record of treatnent, results would be noted by
anot her nethod such as nedical reports, |ogs, or note cards.

6. In fact, Respondent nmakes notes regarding treatnent,
results, etc., of a particular animl on index cards because the
| arger, nore formal veterinary record of an animal is often not

carried around to the different places where an animal nmay be



| ocated in the clinic. The index cards are small and can be
carried in Respondent's shirt pocket. Use of the cards was the
record keeping procedure taught to himwhile in veterinary
school at the University of Florida and is his primary

cont enpor aneous record for an animal. Information on the note
cards would later be recorded in an animal's permanent file.
Respondent followed this process with Precious. However,
Respondent's note cards for Precious are m ssing.

7. Respondent's entries in Precious' nedical record
reflect some of the neasures that were taken to save Precious
life. One such neasure was to place Precious on an IV of
| actated ringer solution (LRS in the record of treatnent).
However, no anmpbunt of solution was |isted because when the note
was nade, placenent of the IV was a task to be done, and the
amount of solution would have been initially recorded on the
i ndex cards for Precious once treatnment was conplete for |ater
entry in Precious' permanent record. |ndeed the amount of
solution was witten on Respondent's note cards for Precious.

8. The physical exam nation of Precious reveal ed that she
had aspirated part of her nouth tissue in the epiglottis
pharyngeal area of her nouth. The |oose tissue appeared to be
scar tissue froma previous operation or a tunor. Such | oose
tissue is not uncommon in English bull dogs and was exacer bat ed

in Precious due to her obesity. Because the tissue was bl ocking



her airway, Precious was put under anesthesia for placenment of
an intratrachial tube to open an airway, to conplete a non-

i nvasi ve ul trasound exam nation and to begin preparation for
renoval of the | oose tissue.

9. Information on the type and anount of anesthesia was
kept in the controlled substances nedication |ist and a m ssing
anesthesia log for heart and respiration, as well as the m ssing
i ndex cards kept by Respondent.

10. After placenent of the tube inside Precious' airway,
her condition began to inprove. However, she was still in a
very critical, life-threatening condition.

11. At 2:00 p.m Precious went into cardiac arrest.

Epi nephri ne and Doxapram nmedi cations used to control cardiac
arrest, were adm ni stered and cardi o- pul nronary resuscitati on was
performed. The anounts of the Epi nephri ne and Doxapram were not
recorded in the record of treatnent but were recorded on the

m ssing note cards. Precious recovered from her cardi ac arrest
and was sonewhat responsive to external stinuli. However, she
was not aware of her surroundings and had dilated pupils. She
did not recover fromthe coma and, subsequently, was euthani zed
with the owners perm ssion. Again the anpunt of euthanasia
solution was witten on the Respondent's index cards.

12. Because of the nonitoring Precious required during the

day and the other requirenents of other patients at the clinic,



Respondent pl aced Precious' permanent veterinary record and his
i ndex card notes on his desk so that he could permanently record
the information in Precious' permanent file. Respondent coul d
not finalize Precious' record until tw days |ater because of
the work load at the clinic. However, when Respondent went to
finalize the record, he discovered that Precious' veterinary
record, along with his index card notes and various |ogs and
reports regarding Precious, had been stolen fromhis office.

The office and prem ses were thoroughly searched by Respondent,
his wife, and clinic staff. No records were found.

13. Approximately three weeks later, part of the
veterinary record reappeared at the clinic. However, it was
apparent that some records in the recovered file were altered or
were mssing. The 3 x 5 index cards of Respondent's notes were
m ssing. The dog owner's standard consent formfor procedures
on July 7, 1999, was nissing and the origi nal anesthesia | og was
m ssing. The anesthesia |og, which was returned with the file,
was prepared by anot her person who did not performclinical
tasks at the clinic. The log did not contain entries for heart
and respiration which had been nade by either Respondent or his
assistant, Ric Berlinski. For unknown reasons a false |og had
been substituted for the original |og by whoever had taken or

had the file during its absence fromthe clinic.



14. Respondent reasonably did not trust his nmenory to
conpl ete the veterinary records on Precious. Respondent nmade a
deci sion not to change the recovered records in any nmanner | est
he be accused of altering the records know ng that other parties
may have copied the records in addition to renoving and altering
certain records. He felt not adding to the records was
reasonabl e since there was no future need for the records to
treat the deceased animal, the record would not be used in any
research and had no educational purpose. In fact, neither the
statute nor rules of the Board contain any gui dance on the
action a veterinarian should take under circunstances where a
veterinarian, through no fault of his own such as theft, fire or
di saster, is prevented from conpleting or maintaining an
animal's veterinarian record.

15. In response to the Salters' conplaint in regard to
Preci ous' treatnment, Respondent was requested to provide Richard
Ward, the investigator for the Departnent of Business and
Pr of essi onal Regul ation, with records relating to Respondent's
treatment of Precious.

16. Respondent failed to inform M. Ward that Respondent
bel i eved the records had been tanpered with or that he believed
the nmedi cal records had been stolen. Respondent also failed to
provide M. Ward with the controll ed substance | og containing

the entries relating to the treatnent of Precious because he did



not ask for it. At the tine, given the conplaint, Respondent
did not wish to and did not think it prudent to speak with the
Departnent's investigator absent the advice of |egal counsel.
Therefore, he did not tell the investigator about the problens
with the record. Respondent did not m slead the investigator
and did not violate any statute or rule of the Board.

CONCLUSI ONS OF LAW

17. The Division of Admi nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

18. Petitioner, through the Board of Veterinary Medicine,
is the state agency charged with regul ating the practice of
veterinary nedici ne.

19. The Florida Board of Veterinary Medicine is enpowered
to inpose discipline on a licensed doctor of veterinary medicine
who is found guilty of any of the grounds enunmerated in Sections
455. 225 and 474.214, Florida Statutes, or the rules pronul gated
t her eunder.

20. Petitioner has the burden of proof in a |icensure
di sciplinary proceeding to establish by clear and convi nci ng
evi dence the allegations contained in the Adm nistrative

Conpl ai nt nade agai nst Respondent. Ferris v. Turlington, 510

So. 2d 292 (Fla. 1987); Evans Packing Gonpany vs. Departnent of

Agricul ture and Consuner Services, 550 So. 2d 112 (Fla. 1st DCA




1989); Sternberg v. Department of Professional Regul ation, Board

of Medical Exam ners, 465 So. 2d 1324, 1325 (Fla. 1st DCA 1985);

Kinney v. Departnent of State, 501 So. 2d 129, 133 (Fla. 5th DCA

1987); Hunter v. Departnment of Professional Regul ation, 458

So. 2d 842, 844 (Fla. 2d DCA 1984). Evans Packing, 550 So. 2d

at 116, note 5, provides the follow ng description pertinent to
the clear and convincing evi dence standard:

That standard has been described as foll ows:
cl ear and convi nci ng evi dence requires that
t he evidence nust be found to be credible;
the facts to which the witnesses testify
must be distinctly renenbered; the evidence
nmust be precise and explicit and the

W tnesses nmust be lacking in confusion as to
the facts in issues. The evidence nust be
of such weight that it produces in the m nd
of the trier of fact the firmbelief of
[sic] conviction, w thout hesitancy, as to
the truth of the allegations sought to be
established. Slonowitz v. WAl ker, So.
2d 797, 800 (Fla. 4th DCA 1983).

21. Section 474.214(1)(ee), Florida Statutes, requires a
veterinarian to keep contenporaneously witten veterinarian
nmedi cal records. Rule 61Gl8-18.002, Florida Adm nistrative
Code, requires that veterinarian nedical records be kept for
three years fromthe date of last treatnent and contain clinica
information pertaining to the patient with sufficient
information to justify the diagnosis or determ nation of her
heal th status and warrant any treatnment reconmended or

adm ni stered. The rule does not establish the formor format of

10



the records to be kept. There is no rule which covers records
whi ch are lost, stolen or destroyed.

22. In this case, the evidence denonstrated that
Respondent kept contenporaneous, witten veterinarian records
when he wote treatnent information on Precious' record of
treatnment and exam nation on 3 x 5 cards. Wile inconplete in
m nute detail, the record as a whol e does contain sufficient
clinical information to justify the presenting conplaint of
Preci ous, determ nation of health status, and course of
treatment. Moreover, since this dog was deceased, there was no
present need for nore conplete information to ensure proper
future treatnment. These records have been and continue to be
mai nt ai ned by Respondent. Therefore, Respondent, under these
very unusual circunstances, is not guilty of failing to keep
cont enpor aneous veterinarian nmedi cal records.

RECOMVENDATI ON

Base on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMVENDED:

That Petitioner enter a final order finding Respondent not

guilty and dism ssing the Admi nistrative Conplaint.
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DONE AND ENTERED this 4th day of Septenber, 2002, in

Tal | ahassee,

Leon County, Florida.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 4th day of Septenber, 2002.

COPI ES FURNI SHED,

C. Robert Edewaard, Esquire
Post O fice Box 2297
Gai nesville, Florida 32602

Tiffany A Short, Esquire
Charles F. Tunnicliff, Esquire
Depart ment of Business and

Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Sherry Landrum Executive Director
Board of Veterinary Medicine
Depart ment of Busi ness and

Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Hardy L. Roberts, 111, General Counse
Depart nment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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